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On June 11. 1722, the New England 
Courant gave high off ense to the Royal 
Council for suggesting that the au 
thorities were being somewhat siuggisli 
in suppressing piracy off the Massa 
chusetts coast. 

The owner of the paper, James 
Franklin, was summoned for question- 
ing and sent to jail for a month after 
refusing to name the author of the 
impertinent paragraph. 

Next to be called was his half-brother 
and indentured apprentice, 15 -year-old 
Beniamin Franklin, who parried the m- 
quirie™ more successfully The .coun- 
cil let him go, he wrote later m his 
autobiography, “considering me, per- 



haps, as an apprentice who was bound 
to keep his master’s secrets.” 

Young Ben Franklin might not he 
so lucky today. The priviiege accoMed 
him in 1722, if it can be called that, es 
tablished no precedent for journalists 
Like James Franklin, newsmen are 
once again beginning to go to jail for 
refusing to tell courts grand j 
and legislative committees what they 
want to know. 

The question these days is not of 
authorship, but of confidential sources; 
not so much of what newsmen put into 
print, but of What they hold out In- 
creasingly they have been contending 
that forcing them to disclose such m 
formation would deprive them of infor- 
mants and throttle the free flow of 



news guaranteed implicitly by the First 
Amendment. . 

So far the authorities have been 
winning the argument, if . not _the se- 
rrets In a 5-to-4 decision last June m 

voMng three newsmen subpoenaed 

before grand juries, the Supreme 
Court ruled that the First Amend- 
ment's guarantee of a. free press did not 
entitle them to refuse to reveal in- 
formation gained m confidence. 

A major counterattack is building 
up in Congress where 91 members of 
the House and 17 senators at last count 
have introduced or cosponsored va- 
rious bills to grant newsmen, a statu- 
tory privilege against compulsory testi- 
mony. 









PRIVILEGE, From A1 

Hearings begin today be- 
fore a House Judiciary sub- 
committee headed by Rep. 
Robert W. Kastenmeier (D- 
Wis.) and on Feb. 20 Before 
the Senate Subcommittee on 
constitutional rights under 
Sen. Sam J. Ervin Jr. (D-N. 
C). Both favor some sort of 
Newsman's- -"shield law,” as’ 
the proposals have come to 
be called. 

Some of the impetus comes 
from growing complaints of 
White House news manage- 
ment during the past decade 
and rising resentment among 
congressmen over their own 
unsuccessful confrontations 
with the Executive Branch as 
well as the courts. 

“The longer I’m up here, 
the more I’m convinced that 
the more important news is 
leaked,” says Sen. Walter F. 
Mondale (D-Minn.). “Politi- 
cians and government just 
don’t put out bad news about 
themselves. Most of the infor- 
mation I operate on is 
information that somebady 
leaked.” 

In many cases, says Ervin, 
“if sources of information 
cannot be assured of ano- 
nymity, chances are they 
will not come forward. It is 
rather ironic, I think, that 
the reporters themselves are 
the ones who ultimately are- 



jailed for refusal to reveal 
sources of stories which the 
public would never have 
been aware of, had not the . 
reporter himself decided to 
publish.” 

Since the Supreme Court 
decision, at least four news- 
men have been locked up 
for refusing to produce tes- 
timony or notes in response 
to court orders and grand 
jury subpoenas — a develop- 
ment that Kastenmeier calls 
“of particular concern to 
those of us who view 'the 
free press as the very touch- 
stone of a free and demo- 
cratic society.” 

' Although the jailings 
were the result of state ac- . 
tions in three cases and a 
defense counsel’s move in 
the only federal case in- 
volved, Kastenmeier feels 
that Supreme Court’s deci- 
sion created the climate. 

“I grant you can’t prove 
it,” he said. “But statisti- 
cally, we haven’t had that 
many cases. Then, all of a 
sudden, three or four of 
them.” 

In the Justice Depart- 
ment’s view, it is a dispute 
by now of more sound than 
substance. Assistant Attor- 
ney General Roger C. Cram- 
ton, the department’s 
spokesman on the issue, 
maintains that the press has 
already won the battle sim- 
ply by making so much 
noise about it. 

“A prosecutor today has 
virtually got to be out of his 
mind to threaten to get a 
subpoena from a newsman, 
especially if he’s elected,” 



Cramton asserted in a tele- 
phone interview. “The me- 
dia attention has grown 
since 1970 to the point 
where now you don’t get 
your manhood as a journal- 
ist until you get a threat to 
go to jail. 1 think newsmen 
are going to get away with 
bloody murder now.” 

As Cramton suggested, 
the dispute arose some 
three years ago with a grow- 
ing number of federal grand 



jury subpoenas. Time, life 
and Newsweek magazines 
were presented with de- 
mands for their unedited 
files and photographs con- 
cerning Students for a Dem- 
ocratic, Society and the mili- 
tant Weatherman faction. 
Chicago’s four major news- 
papers were ordered to 
produce files, photographs 
and reporters’ notes about 
the violence during the 1968 
Democratic National Con- 
vention. Earl Caldwell, a 
San Francisco correspond- 
ent for the New York Times, 
was ordered to appear- along 
with his notes and taped in- 
terviews with members of 
the Black. Panther Party 
about the aims, purposes 
and activities of that organi- 
zation. 

The habit spread. At one 
point, The Cleveland Plain 
Dealer was served with 
seven subpoenas in a single 
week. NBC and CBS, and 
their Wholly owned stations, 
counted a total of 123 sub- 
poenas between January of 




1969 and June of 1971. 

Charges of harassment 
from major ndwsgathering 
organizations and the Amer- 
ican Society of Newspaper 
Editors prompted the fed- 
eral government to step back 
first. On Aug. 10, 1970, then- 
Attomey General John N. 
Mitchell announced that no 
more contested press sub- 
poenas would be issued with- 
out his personal approval. 

At the same time, he issued 
guidelines calling on fed- 
eral prosecutors to try to 
get information they need 
from “non-press” sources. 

In promulgating them, 
Mitchell said he was struck 
by the intensity of press re- , 
action. Calling the contro- 
versy “one of the most diffi- 
cult problems I have faced 
as Attorney General,” he re- 
ported, . apparently with 
some surprise, being told by 
“serious journalists from all 
the. media , ., . that they Ml 
go to prison , rather than 
comply with subpoenas; that 
they will destroy their note- 
books and burn their film 
rather than permit them to 
be used: in judicial proceed- 
ing.” 

Those in the news busi- 
ness are far from unani- 
mous about the need or de- 
sirability of a statutory priv- . 
ilege, but they do feel 
strongly about keeping a 
confidence. In a 292-page — ‘ 
study for the Reporters’ 
Committee on Ereedon of 
the Press, UniVersity of 
Michigan Law Professor - 
Vince Blasi said that of 975 
reporters surveyed, 68.4 per 
cent said’ they would be will- 
ing to go to jail for as much 
as six months to protect 
sources they felt should be 
privileged. At the same 
time, almost half of the re- 
porters surveyed said that 
under certain circum- 
stances, they would volun- 
tarily give grand jury testi- 
mony that might incrimi- 
nate valuable sources even 
if they had an absolute priv- 
ilege against forced testi- 
mony. 

“The prevalent attitude of 
newsmen concerning the 
subpoena issue,” Blasi found 
is not that of indifference to 
their civic obligations — far 
from it — but rather a vehe- 
ment belief that the journal- 
ism profession, not the legal 
profession, should resolve 
these questiQns of conflict- 
ing ethical obligations to 
sources and to society.” 

The Supreme Court ma- 
jority frowned sharply on 
that notion, even in allowing 
in its June 29 decision that 
Congress was perfectly free 
to fashion a statutory news- 
' man’s privilege “as narrow " 



or broad as deemed neces- 
sary,” The ruling was a con- 
solidation of three cases on 
appeal, including a favora- 
ble appellate court decision 
for Times reporter Caldwell 
With Justice Lewis F. Pow- 
ell concurring, less enthusias- 
tically it seemed, in'a sepa- 
rate opinion, the majority 
reversed Caldwell’s short- 
lived victory and held to the 
old dictum that the public 
has a right to every man’s 
evidence. 

Conceding that the iden- 
tity of police as distinct 
from press, informers is of- 
ten privileged. Justice By- 
ron White, writing for the 
majority, emphasized that 
even “this system is not im- 
pervious to control by the 
judiciary and the decision to 
whether to unmask an in- 
former or to continue to 
profit by his anonymity is in 
public, not : private, hands. 
We think it should remain 
there. ...” 

“The task of judges, like 
other, officials outside the 
legislative branch,” White 
wrote at another point, -“is 
not to make the law, but to 
uphold it in. accordance with 
their oaths.” 

When it comes to testimo- 
nial privileges, however, 
public control often seems 
to boil down to judicial con- 
trol, state statutes not with- 
standing. With Maryland 
leading the way back in 
1896, 19 state legislatures in- 
cluding Kentucky and Cali- 
fornia have adopted some 
sort of shield law for news- 
men. 

One of the cases in the 
Supreme Court’s June 29 de- 
cision involved Paul Branz- 
bUrg, who wrote a 1969 story 
for The Louisville (Ky.) 
Courier-Journal which de- 
tailed the activities of two 
hashish makers whom he 
promised not to. identify. 
Called before the! Jefferson 
County (Ky.) grand jury, he 
refused to name the pair, in- 
voking the state law stating 
that “no person shall be 
compelled to disclose in any 
legal proceeding . . . the 
source of any information 
procured or obtained by him 
and published in a 
newspaper ... by which he 
is engaged ...” 

The state courts, and ulti- 
mately the iU.S. Supreme 
Court, held that the law pro- 
tected the identity of inform- 
ants but not events that 
Branzburg observed person- 
ally nor “the identities of 



those persons tie Had od- 
. served.” Now working for 
the Detroit Free Press, 
Branzburg faces a six-month 
contempt sentence in Ken- 
tucky. State authorises are 
seeking his extradition from 
Michigan. 

In California, reporter 
William Farr, 38, thought 
he, too, could rely on state 
law. Covering the Charles 
Manson murder trial for 



The Los Angeles Herald-Ex- 
aminer in 1970, he burst into 
print with a banner-head- 
lined, copyrighted story re- 
porting lurid details of the 
Manson “family’s” alleged 
plans to murder Hollywood 
stars- after “ghastly tor- 
tures.” 

Despite presiding Judge 
Charles H. Older’s “fair 
trial” or “gag” rule for wit- 
nesses and attorneys in the 
case, two of the six lawyers 
had given Farr a transcript 
of one witness’s statement 
to police. Alerted before the 
story ran, the judge asked 
him who his sources were, 
but he relied on the state’s 
news shield law protecting 
him from contempt for 
“refusing to disclose the 
source of any information 
Procured for , publication 
and published in a ' newspa- 
per.” 

Farr subsequently left the 
Hearld-Examiner in 1971 for 
a short-lived job in the Los 
Angeles ^district attorney’s t 
office before moving to The 
Los Angeles Times. Ruling 
that he was not protected in 
the non-news job, Judge 
Older directed him to dis- 
close his sources and or- 
dered him to jail until he 
does. A California appellate 
court passed over the ques- 
tion of Farr’s evaporating 
privilege, but upheld Judge 
Older’s action on broader 
grounds. 

The three-member court 
of appeals dismissed the 
shield law itself as “an un- 
constitutional interference 
, by the legislative branch 
with an inherent and vital 
power of the court to con- 
trol its own proceedings and 
officers.” 

Jailed last November after 
the U.S, Supreme Court re- 
fused to review his case, Farr 
served 45 days before his 
temporary release last 
month in connection with a 
bid for a writ of habeas cor- 
pus. 

What might happen to .a 




congressional shield law for 
newsmen when it hits the 
courts can only he guessed 
at. The more immediate 
question is whether one will 
even he passed. The bills in 
the hopper offer a dizzy se- 
ries of choices. 

Some would apply to both 
federal and state proceed- 
ings. Some propose a quali- 
fied privilege, subject to be- 
ing set aside by the courts 
under certain conditions. 
^ Some propose an “absolute” 
privilege before grand ju- 
ries and legislative commit- 
tees, but only a conditional 
privilege against trial testi- 



mony. Some would force 
newsmen to testify only in 
libel suits. 

The strongest proposal 
comes from Sen. Alan Cran- 
ston (D-Calif.), a former cor- 
respondent for the old Inter- . 
national News Service who 
covered European capitals 
in the 1930s. His bill, a tight- 
ened version of an Ameri- 
can Newspaper Publishers 
Association draft, would 
prohibit “any federal or 
state proceeding” from com- 
pelling newsmen to disclose 
their sources or any infer- 
mation they do not use. He 
is thinking of making the 
bill still stronger by requir- 
ing that even published in- 
formation need not be con- 
firmed under oath if that 
would “impair” confidential 
relationships. (In his . case, 
Earl Caldwell argued, suc- 
cessfully at . one point, that 
just his appearing before a 
grand jury in secret would 
cut him off from the Black 
Panthers.) 



ranston sees little merit 
the argument “that the 
.zen’s duty to testify’ 

st override free press Gen- 
erations.” He cites the 
vilege already granted in 
ne states to professionals 
as lawyers, doctors and 
ests, and the rule prevent- 
i spouses from being 
rced'to testify against one 



[ost agree, however, that 
qualified privilege for 
rsmen seems more likely 
n while press organiza- 
is such as Sigma Delta 
and the ASNE are be- 
ning to back an obsolute 
L. Sen. Ervin, who disap- 
>ves of Congress legislat- 
; for the states, cautions 
it “there might be such , 
>agreement on the terms 
at all the proposals will 
Iter. 

Still another problem is 
e need for any privilege 
11 to define “newsman,” a 
en that Prof. Blasi con- 



to a certification procedure 
similar to that in other pro- 
fessions but hardly conso- 
nant with the First Amend- 
ment. 

For the moment, there 
seems to be more optimism 
among House proponents, 
perhaps because the chair- 
man of the House Judiciary 
Committee, Rep. Petter Ro- 
dino (D-N.J.), strongly favors 
a shield law. Subcommittee 
chairman Kastenmeier 
thinks the mood of Congress 
feisty enough at this point 
even to pass a newsmans 
bill over a possible veto. 

“Not very Americans may 
be interested in the ques- 
tion,” he said, “but politi- 
cians are. They can appreci- 
ate the anxiety produced by 

certain moves by the Execu- 
tive in recent years, espe- 
cially under Mr. Nixon and 
Mr. Agnew.” 

In its 'decision, the Su- 
preme Court majority did 
explicitly acknowledge, for 
the first time in history, 
that “news gathering is not 
without its First Amend- 
ment protections.” It said 
that “official harassment of 
the press undertaken not for 
purposes of law enforce- 
ment but to disrupt a re- 
porter’s relationship with 
his news sources would have 
no justification.” 

For its part, the Justice 
Department, whose attitude 
toward a qualified news- 
man’s privilege has been de- 
scribed as one of “passive 



resistance,” reported, in a 
compilation for Kasten- 
meier’s subcommittee, only 
“13 situations” involving the 
issuance of press subpoenas 
since the 1970 guidelines 
went into effect. The actua 
number of subpoenas which 
was higher, was not speci- 
fied. . 

Even so, congressional 
critics of the Supreme Court 
decision— and of adminstra- 
tion press policies — profess 
skepticism at all the sugges- 
tions that the How of news 
remains as robust as ever. 

As for the high court s Cald- 
well-Branzburg decision, Er- 
vin says: 

“Judges ought to have 
wisdom as well as knowl- 
edge. I ean. recall defending 
a man who was running a 
big moonshine still right in 
his house. And I pleaded 
him guilty. 

“Then the prosecutor, who 
got his pay from fees for 
each conviction, asked him 
where he got his still, figur- 
ing he might get some more 
cases. The man said, ‘I amt 
gwine tell ya.’ 

“The prosecutor asked the 
judge to make him answer. 
But the judge said, This 
man is indicating to me no 
has a code of ethics. It may 
not be as good as some oth- 
ers. But it would do injury 
to his conscience to make 
him answer. Motion 
denied.’ ” 

Concluded Ervini "That 
' judge had wisdom.” 
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